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No. 2927. 


IN THE 
UNITED STATES 


Girrutt Court of Appeals 


FOR THE NINTH CIRCUIT 


May Cerm, 1417 


UNITED STATES OF AMERICA, 
Plaintiff and Defendant in Error, 


vs. 


ALASKA PACKERS ASSOCIATION, a Corporation, 
Defendant and Plaintiff in Error. 


UPON APPEAL FROM THE DISTRICT COURT 
FOR THE TERRITORY OF ALASKA, 
THIRD DIVISION. 


BRIEF OF PLAINTIFF-DEFENDANT IN ERROR 


STATEMENT OF CASE, 


This appeal arises from an indictment found by 
the Grand Jury of the Territory of Alaska, Third Di- 
vision, and filed in the District Court of said Terri- 
torv and Division on October 14, 1914. for violation 
of Section 266, Compiled Laws of Alaska of 1913, 
page 197, which indictment is as follows: 

“The Alaska Packers Association, a corpora- 
tion, is accused by the grand jury of the Territory of 
Alaska, Division Number Three, by this indictment, 
of the erime of Wanton Waste of Salmon, committed 
as follows: 

The said Alaska Packers Assoqiation, on the 


we 


~ 


thirticth day of July, nineteen hundred and thirteen, 
in the Perritory and Division aforesaid, bemg then 
and there a corporation organized and existing under 
the laws of the State of Califormia, unlawfully and 
wantonly did waste and destroy a large number of 
salmon, which salmon then and there had been taken 
and caught in the waters of Alaska, to-wit, af a point 
in the waters of Cook Tniet, near the western shore of 
said Tulet between the mouth of the Kuskatan River, 
and the West Foreland in said Territory and Divi- 
sion, contrary to the form of the statute in such case 
made and provided and against the peace and dignity 
of the Umited States of Ainerica. 

Dated at Seward, in the Territory and Division 
aforesaid, the fourteenth dav of October, nineteen 
hundred and fourteen.’? (Transeript of Record, 
pave 4.) 

Thereafter motion to set aside and quash said im- 
cictment and a demurrer thereto were Sled by the de- 
fendant both of which were overruled by said District 
Court on April 2, 1915. A trial of said cause was 
called and had in said District Court on September 
16, 1916, before a jury regularly empaneled, which 
trial resulted ina verdict of guulty brought in by said 
jury, and thereafter after a motion for arrest of judg- 
inent and fora new trial had been denied the court o1 
October 14, 1916, pronounced sentence and judgment 
against the defendant by the imposition of a fine of 
Two Hundred ($200.00) Dollars, said fine to inelude 
all costs. 


The indictment as will be seen fixed the 30th dav 


of July, 1913, as the date of the commission of the of- 
Fense, and the court after admitting testimony on be- 
half of the prosecution of the wanton waste and dec- 
struction of sahnon on several days in the latter part 
of July, 1913, and alse mi the carly part of Anes: 
1915, compelled the proseeution to elect to fix a date 
for the conmission of the offense, which election 
made by the prosecution fixed as said date the 28th 
@arn or -Jinlv, 19i5. 

The instruetions given to the jury by the Court 
at the conclusion of the testimony and after argument 
by the respective counsel were as follows: 

INSTRYCTIONS Cr  Tiliweriie |. 
‘Gentlemen of the Jury: 

In this case Thetdeiciieam ty siiiemtlerslcca i nelei 
Association, a corporation, is charged by the indiet- 
ment with wantonly wasting and destroving salmou 
in the waters of Cook Inlet, m the Third Division of 
maasia, ou the 30th day wi dilly, 1973. 

>) 


Section 266 of the Compiled Laws of Alaska pro- 
vides that it shall be unlawful for any person, eom- 
pany or corporation wantonly to waste or destroy sal- 
mon, or other food fishes, taken or caught in any of 
the waters of Alaska. 

You are instructed that while intent is an essen- 
tial ingredient of every crime and that no erhne can 
he cominitted without the intent so to do, still every- 
one Is presumed to know and to intend the necessary, 
natural and probable consequences of his acts. 
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The word *‘Wantonly,” as used in this statute, 
means without excuse or justification; having a reek- 
less disregard of consequences; heedless of results 
and the rights of others. 
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The words ‘‘waste’’ and ‘‘destrov’’ are used in 
this statute in their ordinary significanee—to suffer 
or permit to go to waste and be destroved ; not saved 


or put to any good or useful purpose. 
oF 


Section 265, Compiled Laws of Alaska, reads as 
follows: 

Tt shall be unlawful to can or salt for sale for 
food any salmon more than forty-eight hours after 
it has been killed. 


4, 


It is admitted that the defendant is a corporation 
organized under the laws of the State of California, 
and you are mstructed that a corporation acts only 
through some officer, agent, representative or person, 
and vou are further instructed that the wituess Wil- 
hams is admitted to be the superintendent of said de- 
fendant corporation, and as such, his acts and aeree- 
nents in relation to the trap and fish testified to in 
this case are binding on said defendant company. 

At the request of the defendant I give vou the 
four instructions following : 

Defendant’s Instruction A. 

The indictinent in this case charges the defen- 
dant with destroving a large number of salmon. Now 
vou are instrueted that before the defendant ean be 
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eouvicted of the charge it must be proven to your sat- 
isfaction, beyond all reasonable doubt, that the defen- 
dant unlawfully and wantonly wasted ox destroved 
a large number of salmon, that is, a considerable num- 
ber. To sustain a conviction of the defendant it is not 
sufficient to prove that some salmon were wasted or 
destroved, such as night incidentally be wasted and 
destroved in the operation of a large cannery. 

Defendant’s Instruction b. 

This instruction is given subject to the qualifica- 
tions mentioned in Instruction Number 8. 

You are instructed that if vou belhteve from the 
evidence that at the time the defendant corporation 
supplied Hunter and March with a portion of the fish- 
ing gear for the construction of the trap at West 
Foreland, that Captain Williams acting on behalf of 
said corporation stated to Hunter that in case the 
company did not take all of the fish that would be 
caught in the trap that he, Hunter, must take care of 
the fish, either by salting or drying them and not per- 
mit them to spoil, then vou must find the defendant 
mot vuilty. 

Defendant’s Instruction C. 

This instruction is given subject to the qualif- 
‘ations mentioned in Instruction Number 8. 

{ instruet vou that if ven believe from the evi- 
denee that at the time the defendant corporation de- 
livered to Hunter a portion of the gear used im con- 
nection with the fishing-trap in question that it was 
understood between Captain Williams, acting for the 
defendant corporation, and Witham Hunter, that in 
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ease the company’s boat did not eall for any fish with- 
in the time allowed by law for canning fish after they 
were taken from the water, that Hunter and Maren 
were to dry or salt the fish for their own account, then 
vou must find the defendant Not Guilty. 

As | have stated, these last two instructions that 
| have read to vou are to be yead in connection with 
Instruction Number 8 as 1 will read it to vou here- 
at Cole 

Defendant’s Instruetion 1D. 

The defendant in this case is a corporation, but 
youware cautioned not to allow such fact to prejudice 
or bias von in this case either im favor of or against 
the defendant. You are instructed to consider the evi- 
dence in this case in the same manner as you would 
if the defendant were an individual. 


». 


The Jury ave mstrueted that although the indiet- 
ment in this case charges the unlawful destruction of 
salmon to have been comniutted on the 30th dav of 
July, 1913, plaintiff has elected to stand for eonvie- 
tion upon another date, towit, the 28th dav of 
Julv, 1913, and vou are instructed that the plaintiff 
can do this, and vou are to consider the charge as 
though the indictment charged the commission of the 
offense to have occurred on said 28th day of July. 
Die: 

There has been some evidence troduced of other 
like offenses on other dates. The evidence was ad- 
nutted only as showing a long course of conduct and 
as it may tend to throw heht en and explain the whole 


7 


situation, or transaction, between the defendant and 
the prosecuting witness, or the witness Mareh, aud 
For the purpose of showing the intent, purpose or mio- 
tive of the defendant, whether wanton, reckless or 
otherwise, as concerns the offense charged to have 
been committed on the said 28th day of July, 1993. 

And vou are instructed that vou will not consider 
the evidence of other offenses than that alieged to 
have been committed on the 28th day of July, 1913, 
as proving the alleged offense, if vou find it was coni- 
mitted on said last-named date, but only such evidence 
nay tend to show motive, intent and purpose as above 
set. forth. 


i 


You are instructed that if vou beheve front the 
evidence, bevend a reasonable doubt, that the defen- 
dant company made an agreement or arrangement 
with the witness March, or Mareh and Hunter, to eal! 
for and take all sahnon canght im said trap near Kus- 
katan, dniving the fishing season of 1913, and that said 
defendant recklessly and wantonly (as defined to vou 
in these Instructions) failed and neelected to call for 
or take said fish and thereby suffered and permitted 
sald salmon to be wasted and destroved, then vou 
should find the defendant guilty as charged in the in- 
dictinent. 

{f, however, von beheve from the evidence that 
the defendant company did not agree to call for all 
the salmon during the fishing season of 1913, at said 
trap near Kuskatan and take the same from the wit- 
ness March, or Mareh and Hunter, then vou should 
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find the defendant Not Guilty. 

The last two paragraphs are to be considered by 
vou in connection with the following statement of 
the law concernime contracts for the trapping or 
catching of salmon, to-wit: 

8. 

A cannery company may lawfully enter into a 
contract with any person to take all or any part of the 
salmon caught ina trap or otherwise by such person, 
previding such person has opportunity, means or fa- 
cilities for taking care of, using or disposing of any 
portion of the salmon remaining after the cannery 
company has taken such salmon as it wants, or such 
‘annery company has uo reason to doubt such is the 
case: but such contract cannot lawfully be made so as 
to relieve such cannery company from hability rf said 
cannery company, in making said contract, has know- 
ledge that such person is using a trap which during: 
the run of salmon will catch large numbers of salmon 
each tide, and such person has no means, opportunity 
or facilities for using or disposing of said salmon, ex- 
cept to the cannery company entering ito said agrec- 
ment, by loading said salmon on boats furnished by 
such cannery company, and that if such cannery com- 
pany does not call for said salmon with its boats, said 
salmon, ora considerable portion thereof, will have to 
be thrown away, wasted and destroyed, and so know- 
ing, sueh cannery company fails to send for the sal- 
mon and a considerable quantity thereof has to be 
thrown away, wasted and destroved im consequence. 
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In this case, as in all ¢riminal cases, the Jury and 
the Judge of the Court have separate finetions to 
perform. It is vour duty to hear all the evidence, ali 
of which is addressed to von, and thereupon to decide 
and determine the questions of fact arising from the 
evidence. It is the duty of the Judge of this Court 
to decide the qnestions of law uivelved im the trial of 
the case, and the law makes it vour duty to accept as 
law what is laid down as such by the Court in these 1i- 
structions. But vour power of judging the effect of 
the evidence is not arbitrary, but to be exereised with 
legal diseretion and in subordination to the rules of 
evidence, 

0), 

Your duty to society an i this defendant obheates 
each of von to give vour earnest and careful attention 
and consideration to every feature of the ¢ase now o1, 
trial before vou, so that the defendant may not be un- 
justly convicted nor wrongfully acquitted. Under 
the solemnity of vour oaths as Jurors vou must con- 
sider all of the evidence in the case under the Jaw 
given to vou by the Court in these instructions ; and 
upon the law and evidence you must reach, rf vou can, 
a just verdict, which the aw and the rights of the de- 
Fendant demand of vou; and im determining the guilt 
or Innocence of the defendant it becomes vour duty 
to accept the law of the case as given to vou by the 
Court in these mstructions. 

ne, 


It is your duty to give to the testimony of each 
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and all of the witnesses such eredit as vou consider 
their testimony justly entitled to receive; and im do- 
Ing so, you should not regard the remarks or expres- 
sions of counsel, unless as the same are in conformity 
with the facts proved, or are reasonably dedueible 
from such facts and the law as given to vou in these 
Instructions, 
ee 

You are instructed that the evidence is to be esti- 
mated not only by its own intrinsic weight, but also 
according ta the testimony which it is within the pow- 
er of one side to produce and of the other side to con- 
tradict; and, therefore, if the weaker and less satis- 
[ving evidence is produced when it appears that it 
was within the power of the party offering the same 
to produce stronger and more satisfvine evidence, 
such evidence, tf so offered, should be viewed with 
distrust. 

13. 

You ave instructed that vou should not consider 
any evidence sought to be mtroduced but excluded by 
the Court, nor should vou consider anv evidence that 
has been stricken from the reeord by the Court, nov 
should) you consider in reaching your verdict any 
knowledge or information known to you not derived 
Fron the evidence as given by the witness upon the 
witness stand. 

You should not allow prejudice or svmpathy to 
swerve you in reaching a verdict accordimg to the evi- 
dence and the law as given vou bv the Court. Wohat- 
ever verdict is warranted under the evidence and the 
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instructions of the Court, vou should retum, as vou 
have sworn so to do. 

The character and degree of the punishment is 
to be determined by the Conrt, within the limits fixed 
by law and vou are instructed that vou should not 
consider the matter of the punishment in making up 
Four verdicn 

14. 

You are instructed that vou are the sole judges 
of the credibility of the witnesses appearing before 
vou, and of the reasonableness of their testimony. 
and of the weight to be given their evidence. 

The law also makes it my duty to instrnet vou 
that vou are not bound to find in conformity with the 
testimony of any mmnber of witnesses which does not. 
prodnee convietion Mm vour minds, against a less num- 
her, or against a presumption of other evidence, sat- 
isfving vour minds. You are also instrmeted that a 
witless who is wilfully false in one part of his testi- 
mony may be distrusted by vou in other parts. [Ef vou 
find that any witness in tlis case has testified falsely 
Hone part of his testimony, von are at liberty to re- 
ject all or any part of ns testimony, but vou are not 
bound to do so. Yon may reject the false part and 
give such weight to other parts as vou think they are 
entitled to receive. 

1. 

This defendant is presumed to be innocent of the 
charge against it until it is proved to be guilty bevond 
a reasonable doubt by the evidence produced in this 
case and submitted to vou. This presumption of in- 
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nocence is a Might guaranteed to the defendant by law 
and remains with it, and should be given full force 
aud effect by vou, until such time in the progress of 
this case as vou are satisfied of its guilt from the evi- 
dence bevond a reasonable doubt. 

You are instructed that the indictment in this 
case is not to be taken or Considered by vou as any evi- 
dence against the defendant, but as merely a charge or 
allegation brought against it. 

IG. 

The term ‘‘reasonable doubt’? as defined by the 
law and as used in these instructions meaus that state 
of the case which, after a careful comparison and con- 
sideration of all the evidence in the case, leaves the 
ininds of the Jury in that condition that they cannot 
Feel an abiding conviction, amounting to a moral cer- 
tainty, of the truth of the charge. The term ** reason- 
able doubt’? does not mean every doubt but such a 
doubt must be actual and substantial, as contradis- 
tinguished from some vague apprehension and must 
arise from the evidence, or from the want of evidence, 
ov from such sourees. A reasonable doubt is uot a 
mere whim, but is such a doubt as arises froma care- 
ful and honest consideration of all the evidence in 
the case; and the evidence is sufficient to remove all 
reasonable doubt when it convinces the judgment of 
ordinarily prudent men of the truth of a proposition 
with such foree that they would act upon the convie- 
tion without hesitancy in their own most important 
affairs. Proof bevond all reasonable doubt does not 
mean proof bevond every doubt. Absolute certainty 


in the proof of a crime is rarely obtainable, and never 
required. 
17. 

{ hand vou herewith two forms of verdict, one 
finding the defendant guilty as charged im the indict- 
ment, and the other finding the defendant not guilty. 

You may take with vou these instructions for 
vour guidance, and when vou have nnanimously 
agreed upon vour verdict, vou will sign the one vou 
and, by vowr foreman return 1 ito court, tie 
other von will destroy.” (Pranseript of Reeord, pages 
PD too) 


QUESTIONS INVOLVED. 


The principal points raised by the assignments 
of error made by the defen lant-plaitif in error may 
sueeimetly be resolved as follows: 

First: Insufhieiency of the Indictment raised by 
the defendant’s demurrer especially in the following 
particulars: ‘That the acts and omissions charged 
are not set forth in such a maimer as to enable a per- 
son of conmon understanding to know what is m- 
tended,” and ‘Phat said indictment is defective be- 
cause of ambiguity, duphcity, multifariousness, and 
because the same is Involved and lacks that certainty 
of averment requisite In order to mform the defen- 
dant of the nature of the facts, or the character of 
the evidence which it will be required to meet upon 
the trial of the specific charge attempted to be made.” 

Second: That error was comnntted by the 
Court in permitting the plaintiff-defendant in error 
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at the conclusion of the introduction of the Govern- 
ment testimony to elect July 28, 19138, as the date of 
the commission of the offense, and in not compelhne 
the election of July 26, 1913, by implication of law. 

Third: That error was committed by the Cou 
in denying defendant’s motion to the effect that Hay- 
ward March and William J. Hunter were imdepen- 
dent contractors, and that the testimony disclosed 
that the trap alleged to be operated by them was en- 
tirely under their control, and that therefore defei- 
dant was not Hable for any destruction or waste of 
fish at said trap. 

Fourth: That the witnesses for the Govern- 
ment, Havward Mareh and William J. Hunter were 
accomplhees in the commission of the crime charged 
against the defendant, and the jury should have been 
instructed as to the necessity of corroboration. 

Fifth: hat the Court erred in the definition in 
his instructions to the jury of what constituted a wan- 


ton waste of fish and as to the meaning of the word 
Warcomn 7 


POINTS AND AUTHORITIES. 

The indictment followed the language of the stat- 
ute and gave sufficient particulars to apprise the de- 
fendant of the offense charged, so preparation could 
be made for defense and to enable defendant to use it 
as a plea of former jeopardy. 


Sections 2147 and 2149 Compiled Laws of 
Alaska, 1913. 

Umted Statesv. Fitgpatmek, 1738 U. 8. 308. 

United States 1. Jackson, 102 Fed. 473. 

United States v. Stockslager, 116 Fed. 590. 
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Utated States v. Booth, 197 Fed. 283. 

Ummted States v. Potter, 105 U.S. 438. 

State v. Spencer, 6 Or. 153. 

State. Brown, 7 Or. 199. 

State is, Dilley, 19 Ox. 73, 13 Pac. O88. 

State i. Cimkters, 32 O1. 122, 49 Pac. S01. 

STG eels Or. onl), 25 Page 24. 

Mvidenee of other offenses admissible to show in 

tent, purpose, motive, knowledge and shed heht on 
the whole situation. 


Kettenbach «. United States, 202 Fed. 383. 

United States vr. Lillis, 190 Fed. 5380. 

lonted Stages +. Didard, 141 Fed. 303. 

livited States ¢, Jones, 179 Fed, 53. 

United States v. Jones, 162 Fed. 417. 

Uwted Slates, Van Gesier, las Fed. 46. 

12 Cre. 407 

That no error was conunitted in permitting the 

prosecution to elect July 28, 1918, as the date of the 
commission of the offense charged, and that under the 
testimony and eireumstances of the case, the court 
was invested with discretion as to the date of election, 
and there was no abuse thereof. 


Bishop's Criminal Procedure (Second Edition 
1913), Vol. 1, Section 461, paragraph 4. 

Stater. Paraere V4 No G.. 105. i. 97. 

State. Homes, 154 Pag., 198. 

State \. Poull, 105 N. We. 717. 

Angyoloff «. State, 110 N. E. 936. 

Carter State, 161 >. W. 473. 

State v. Roby, 150 N. W, 798. 

State v. Schueller, 120 Minn. 26, 138 N. W., 937. 

seace ©. Zeeheson, 91 Me. 240, 39 Alt. 570. 

Sigua sLaigiics, 30 Aa. 301, 

State . S7ivith, 22 Vt. 74. 

Com. vs. O'Connor, 107 Mass. 219. 

State v. Stochiell, 27 Ohio St. 563. 

ow ore (Oo, oo O02 . 
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State v. Bartley, 53 Neb. 310, 73 N. W. T44. 
State vr. Somms, 10 Tex. Ap. 131. 

State v. Long, 56 Ind. 182. 

Sle es )WS, So Soros, Jes 

Rer.v. Galloway, 1 Moody 234. 

fieg. ). BiG 9 Coss Zo. 

Com, «. PieWag 11 Gravy 447. 

State «+. Siiotes, 31 W. VaetO1. 

State), Carragu, 210°, 351, 10) Saye aa... 

Where evidence is directed to one particular 
class of offenses under a statute and no other is ad- 
mitted, there need be no election. 

People riiconard, ol: Vil 303: 

Where an offense is continuous in its nature, evi- 
dence with regard to its commission at different times 
within the general charge does not demand an elee- 
tion. 

State v. Htress, 88 Ala. 191, 7 So. 49. 
State v. Owens, T4 Ala. 401. 

Com. vw. Sallivan, 146 Mass. 142. 
People rv, Elmer, 109 Maeno. 

Where distinct ¢viminal acts form a series which 
is readily susceptible of proof, while proof of any 
particular act nnght be difficult, it is held that the 
State need not elect. 


State uv. Higgins, 121 Iowa 19. 
State v. Memwinvier, 1a wa. O10: 


The claim that March and Hnuter were indepen- 
dent contractors, in the operation of the trap, there- 
by exempting defendant corporation from lability 
for wanton waste of fish untenable, for the reason 
defendant could not enter into any contract which 
would necessarily contemplate the violation of the 
law. 


le? 


Carico «. West Va Comirabh & 1. Tian Co. 30 
WO AsO Sis. oi lens emo): 

Covington & C. Bridge Co, v. Stembrock, 16 

Aone St ivep. 370. 

St. Lonis® Ss. FoR. Go. v. Madden, 17 L. ROA, 

CN ae Ola Caccs ciiec 

EP oeler emsais, «la KR. A. O05. 

26 Cye. 1557 et seq. 

Colgroves avin, 102 Cal. 220, 36aRae, 411, 27 
Lok Ae 390): 

Woodman tv. Metropolitan R. Co., 149 Mass. 
330, Zi Ne eeeet |. dk. A. 213. 

aAcklese:” Pageeridye Go., 66-07. 110, 133 Paw 
Tene 


Mareh and Hunter were not accomplices; did not 
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atid, assist, advise, or eneourage in the commission of 
the erime charged, or have any corrupt co-operation 
therein. 

Definition of and general rule for determining 
Who is an aecomplhece. 


United States v. (Holingren, 156 Fed, 44. 

People wv. Bolanger, 71 Cal. 19. 

Wharton Crim. K|vidence 4 +). 

Staie t. Glapp, OF Tenn. 186. 

pide To dnooerts, loXOr, 197. 

State ve. Uinble, 5 Mo. #61. 

Scare vr. Malder, 102 Ga. 511. 

ievmieosrme. ney. Law (2nd lid.) 3380. 

State v. Collum, 122 Cal. 186. 

State v. Giles, 438 Tex. Crim. App. 563. 

Tame recor y, 5981 INA. CN. S&S.) TOT. 

State v. Def, 144 lowa 142; 122 N. W. 82h; 

138 Am. St. Rep. 274 with large note. 

United States v. Diggs, 220 Fed. 5-4. 

State v. Stone, 89 5. W. 808. 

Definition of word ‘wantonly’? im imstructions 

of Court was broad, and is more than sustained by 
authorities. 


? 
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Strough «. Ceutral Ry. Co. of New Jersey. 209 
ede 20; 

Hazle v. Ravwoad Co., 13 Fed. Act. 

Natl. Folding Bor Co. v. Robertson's Estate, 
125 Fed. 524. 

Cleveland 6. C. & St. L. Ry. Co. 1. Tartt, 64 
Fed. 823. 

Genco. El Pasois ome. mea Oe 10S tac 
260) 

Kelly v. Stewart, 93 Mo. App. 47. 

State v. Brigham, 94 N.C. 888. 

Ma Parte Birniughan Realty Co., 038 So. OF. 

Seago t. Poml Jones Kealig Co., \i0S. Wea, 

Worn 1 epee Co., 08 S80, 219. 

aidier 0. Wet, 09 So. 097. 

Vessel v. Seaboard Air Line Co., 62 So. 180. 

Tolleson ctl v. Somlomt Fay. Co0., 105. 3k. 

Cobb, Dewtett, 15 Paxsiga2b: 

Welch e. Durand, 36 Conn. 182. 


ARGUMENT. 


SUFFICIENCY OF THE INDICTMENT. 

The first matter for discussion in this appeal is 
the sufficieney of the indictment, and we claim that 
under the statutes of Alaska, a shght examination of 
said indictment will demonstrate its sufficiency. 

It will be admitted that the requirements of an 
indictment will be governed by the procedure as pro- 
vided by the Compiled Laws of Alaska of 1913. 

Gimted State? +. Swirmierse eat. S. 137. 
United States v. Jolin Wiggers 235 U.S. 276. 

Section 2147 of said Compiled Laws provides as 
follows: 

“See. 2147. That the indictment must cou- 


tain: 
First. The title of the action, specifying the 


Ie) 


name of the Court to which the indictment is prc- 
sented and the names of the parties. 

Second. <A statement of the facts consti- 
tuting the offense in ordinary and coneise lan- 
guage without repetition, and in such manner as 
to enable a person of common understanding to 
know what is intended.’’ 


Section 2149 of the same compilation, reads as 
follows: 

Section 2149. That the manner of statine 
the act constituting the crime, as set forth here- 
inafter, is sufficient in all cases where the forms 
there given are applicable, and in other cases 
forms may be used as nearly similar as the na- 
ture of the ¢ase will permit.” 

The forms prescribed as referred to are of the 
simplest kind, and in each case nearly follow the stat- 
utory language defining the crime. These seetions 
of the Compiled Laws were taken from Oregon, and 
are the same as referred to in the Alaska case of 
Mrited Stas, MieaHatrick 11s , S. 306, whieh 
savs referring to the Seetion of the Oregon Code from 
which Section 2147 of the Compiled Laws of Alaska 
was copied, “This section was doubtless intended to 
modify to a certaim extent the strictness of the com- 
mon law indietment, and simply to require the state- 
ment of the elements of the offense in language adapt- 
ed to the common understanding of the people, 
whether it would be regarded as sufficient by the rules 
of the common law or not.’? That was a case of nui 
der, and the Court after a further discussion of the 
eriticism aimed at the indictment, said ‘twe are bound 
to give some effect to the provisions of Section 1268 
(See. 2147, Alaska Code) in its evident purpose te 
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authorize a relaxation of the extreme stringency of 
eviminal pleadings, and make that sufficient im law 
which satisfied the ‘common understanding’ of men." 
if the simple, direct manner of charging a crime of 
the enormity of murder, provided by the code is suffi- 
cient, surely no greater certainty ean be demanded in 
the case of a misdemeanor as involved in the indict: 
ment under discussion, especially as Section 2149 pro- 
vides that ‘tin other cases forms may be used as 
nearly similar as the nature of the case will permit.” 
There is no form, of course, prescribed for an mdict- 
ment for the violation of the law in the present in- 
stance, but it will be sufficient if it follows the lines of 
the other simplified forms of the Alaska code. 

As the case of United states r, Fitzpatrick (su- 
pra) directs attention to the Oregon law and the m- 
terpretation thereof by the highest court of that State 
for the requisites of an indictment, the following Ore- 
von cases hold that the snmplified forms given im the 
statute are sufficient In cases covering various viola- 
tions of the criminal law of that state. 


State ' AVEC 16 Ore, 1), 2 alec, 421, 
Stale t. Clik 2k ree lee. 81. 
State y Dilley Marie io. ls leo to. 
State ve. Spencer, 6 Or, 153. 

State v. Brown, T Or. 199. 

State v. Lee Van Yan, 10 Or. 366. 


The law upon which the present mdictment is 
based is Section 266, on page 199, of the Compiled 
Laws of Alaska, 1913, as follows: 


‘That it shall be unlawful for any person, 
company or corporation wantonly to waste or de- 
stroy salmon or other food fishes taken or caught 
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in any of the waters of Alaska.”’ 

An inspection of the indictment will show that it 
alleges that the defendant is a corporation organized 
under the laws of the State of Califormia, that on the 
s0th day of Juby, 1913, it unlawfully and wantoniy 
did waste and destroy a large number of salmon, 
Which salmon then and there had been taken and 
eaught in the waters of Alaska, to-wit, at a poimt in 
the waters of Cook Inlet near the western shore of 
said Inlet between the mouth of the WKustatan River, 
and the West foreland in said Territory. 

It will be seen that it makes a definite charge un- 
der the language of the Statute, fixing the place, time 
and munber of fish destroved and under all the re- 
quirements of the Oregon cases anl the Fitzpatrick 
ease (supra), it furnishes the accused with a definite 
description of the offense so as to enable it to avail it- 
self of the plea of former jeopardy and to mform the 
Court whether the facts were sufficient m law to sup 
port a conviction. 

This Court held that the crime may be charged 
in the language of the Statute in the Following cases : 
Dimited Sites t, Ja@eison, 102 Fed. tT. 

United States v. Stockslager, 116 Fed. 590, 
and in 
Wied States. Looth, VOT Fed. 283 
this Court has given an emphatic approval of divect- 
ness and simpheity im ernminal pleading. 
Kven in the United States Courts not governed 
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by the simphfied procedure as controls in this case, 
the following language was emploved ip United 
States v. Potter 155 U.S. 4438, by Justice Brewer in 
describing the essentials of an indictment for a statu- 
tory offense : 

“The offense charged is a statutory one, and 
while it is doubtless tine that it is not always suff- 
cient to use shnply the langnage of the statute in de- 
scribing sneh an offense (0. S. 1. Carll, 105 U.S. 611) 
yet 1f such language is according to the natural im- 
port of the words fully descriptive of the offense, 
then ordinarily it is sufficient.” 

There ¢an be no mistake of the clear import of 
the words employed in this statute that it shall be un- 
lawful wantonly to waste or destroy salnon or other 
food fishes taken or caught im any of the waters of 
Alaska, and when the kind, number, and place are de- 
-seribed there Gamgbestis¢ens toe, Ho @onbt of the 
sufficiency of the mdictment. 

In these later days both statutes and courts have 
recognized the necessity and reasonableness of relax- 
ing the nigidity of the ancient requirements of erinny- 
nal pleading, and have in passing on indictments been 
governed by the rule that while the acensed should be 
Fairly apprised of the charge, so that intelligent prep- 
aration may be made to meet it. and so that one would 
he enabled afterwards to use it as a shield, still hyvper- 


critical objections, unimportant defects, and even im- 
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perfection of statement which do not reasonably tend 
to prejudice the accused should be ignored and disre- 
varded. 


In view of this reasonable standard fixed for in- 
dictments and of its positive reeognition made by 


Sections 2147 and 2149 of the Alaska Code, there is io 
merit to the objection made to the indietment in the 


present mstance. 


KLECTION OF THE DATE OF OFFENSE. 

The next matter urged by the defendant as error 
was 1n the tral of the eause, which took place on 
September 16, 1916, in the election made by the pros- 
ecution of the date upon which to rely for the com- 
nussion of the offense, which date was fixed as July 
28, 1913, the alleged error being raised by various mo- 
tions and exceptions on the part of the defendant, 

At the tral, the prosecution introduced as wit- 
nesses to sustain the charge, Hayward March anid 
William J. Pinter, whose testimony of the fish wast- 
ed and destroved will be seen by reference to the tran- 
seript of evidence. That testimony shows that a vary- 
ing number of fish were wasted and destroved on sev- 
eral days beginning with July 26, 1915, and contiiu- 
ing up to August 8, 1913, on account of the failure of 
the defendant to send its boat to convey the fish to its 
eamery. 

Objections were made by counsel for the defen- 
dant to the introduction of this testimony, showing 
the number of salmon wasted and thrown away en 
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different dates, on various grounds, that the gover- 
ment should be confined to the date alleged in the in- 
dictment, the 30th dav of July, 1913, and that after 
the introduction of the first evidence tending to show 
a wanton waste and destruction of fish, on the 26th 
day of July, 1918, the government had elected as a 
inatter of Jaw that date for the commission and 
should not be pemnitted to introduce evidence of ¢o!- 
lateval crimes. The Court ruled at that stage of the 
proceedings concerning the introduction of such tes- 
timony as follows: 

THe Court—The evidence will be received 
for the purpose of throwing hght on this agree- 
ment between the defendant company and the 
prosecuting witness, showing their methods oi 
manner of getting these fish. 

Mr. DoxnoHor—lI understand the ruling of 
the Court to be that evidence will go to the jury 
covering the period of time during which any 
fish were wasted there as testified to by the wit- 
ness. 


THE Covrr—Testimony will be introduced 
showing the entire operation of this trap, as tend- 
ing to throw heht on the charge in this case, that 
oh a certain dav they were wasted, showing the 
methods used and the calling of defendant's 
boats or their not calling, as the case may be and 
showing the entire circumstances, so it can be 
ascertained whether they did use reasonable dili- 
gence and care in the protection of these fish or 
whether they wantonly and recklessly wasted and 
permitted them to be destroved—that is the ques- 
tion here.’ (Transcript of Record, pages 47 and 
48.) 


Then again before the plaintiff closed its case, 


the Court concerning the matte ruled as follows: 


“By THE Courr—Before the plamtiff closes 
its case, | think if should be required to elect 
on what date it will stand for a conviction in this 
‘ase, on What date it will elect to trv the charec 
of wanton destruction of fish and the jury will be 
instructed that the testimony of other and simi- 
lar offenses on other dates is admitted only for 
the purpose of explaining the entire situation or 
transaction and for the purpose of showing the 
intent and motive with which the defendant acted 
in the matter of the charge when the offense re- 
lied npon fora conviction was committed, if com- 
mnitted at all. Now, if vou will elect what date 
vou desire to stand on, Mr. Muniv— 

Mr. Menxiy—sSinee the Court has amnroune- 
ed the law in the case to that extent. | will elect 
the 28th day of July, 1913, to stand upon. 

By THE Court—Very well. 

Mr. DonoHor—The defendant excepts to the 
election made by the Government at this stage of 
the trial, onr contention being that the election 
should have been made at the commencement of 
the trial. 

Mr. Moxty—On account of beimg required 
to make that election, | have no further evidence 
to introduce. The State will rest nniess the wit- 
nesses are recalled for rebuttal. 

Mr. DonoHok—At this time the defendant 
moves the Court to strike out of the record the 
testimony regarding the waste or destruction of 
salmon at or near the place mentioned in the in- 
dictmnent, at any dav subsequent to the 28th day 
of July, 1913, on the ground that it is iIncompe- 
tent, irrelevant and immaterial testimony. 

By tHE Court—The objection will be over- 
ruled, or rather the motion will be denied and ex- 
ception allowed. The jury will be instructed as 
to the effeet of that evidence, that it is not for the 
purpose of proving the offense alleged to have 
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been connnitted on the 28th day of July, 1915, 
but only as it tends to show a general course ot 
conduct and gomg to explain or show the motive 
or intent with which the defendant acted. (Tran- 
seript of Record, pages 85 and 86.) 


Finally in the instructions to the jury, the Court 
on this same matter, gave the following instruction: 


and 


he Jury are instructed that although the 
indictment i this case charges the unlawful de- 
struction of salmon to have been committed on 
the 380th day of July, 1913, the plaintiff has elect- 
ed to stand for a conviction upon another date, 
to-wit, vie Zour dav or iv. TONS. aiid eon ale 
instructed that the plaintiff ean do this, and you 
are to consider the charge as though the indict- 
ment charged the commission of abe offense to 
have o¢¢ uted on said 28th day of July, 1918 

There has been some evidence titroduced of 
other like offenses on other dates. The evidence 
was adimitted only as showing a long course of 
conduct and as it may tend to throw lieht on and 

explain the whole situation, or tr ansaction, be 
re the defendant and prosecuting witness, or 
the witness March, and for the purpose of show- 
ing the intent, purpose or motive of the defen- 
dant, whether wanton, reckless or otherwise, as 
concerns the offense charged to have been com- 
mitted on the said 28th day of July, 1913. 

And vou are instructed that vou will not 
consider the evidence of other offenses than that 
alleged to have been conmitted on the 28th day 
of July, 1913, as proving the alleged, if vou find 
it was committed on Rosi last- med date, but 
only as such evidence may tend to show motive, 
intent aud purpose as above set forth.” (Tran- 
script of Record, pages 122 and 123.) 


The defendant contends that the testimony shows 
that Julv 26, 1913, was first date upon which a large 
number of salmon were wasted, and as a matter of 
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law it is contended the election was irrevocably fixed 
bv said testhmony. 

The prosecution on the other hand contends that 
inasmuch as what constitutes a large number of fish 
was a natter of uneertainty and was to be determined 
by the jurv, under the instructions of the Court, it 
was Within the discretion of the Court to permit the 
election as made, if an election was necessary at all. 

The prosecution maintains further at the outset, 
that the testimony admitted by the Court of the waste 
of fish on the various days was entirely proper and 
admissible under the sound principles of the law of 
evidence announced at the time by the Court, to the 
effect that said testimony was for the purpose of 
showing the entire operation of the trap. as tending 
to throw heht on the charge in the case, showing thi 
methods used and the calling of defendant’s boats oF 
their not calling, and showing the entire circum. 
stances, so that it could be ascertained whether thev 
did use reasonable diligence and care in the protec- 
tion of the fish or whether they wantonly and reck- 
lessly permitted them to be destroved, further as 
showing the entire situation and the motive, purpose, 
and intent with which the defendant acted. 

Nothing is better established in the law of evi- 
dence than that evidence showing tmtent, purpose. 
motive and knowledge is proper and adnussible even 
though such evidence may tend to show or establish 
the commission of an additional or separate offense. 
see 

United States v. Nettenbach, 202 Fed. 382. 
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(ntited States «. Liltis, 190 Fed. 550. 
United States v. Dillard, 141 Fed. 303. 
United States v. Jones, 179 Fed. 584. 
United Stades 7. Jones, lo2 Wed a7. 
Uurted States «. Van Gesner, 153 Fed. 46. 
United States «. Lobosco, 185 Fed, 742. 

12 Cve, 407. 

The Court’s view of the law of the case concern- 
ing the quantity of fish that would constitute a viola- 
tion of the law mav be found in the instructions to 
the effect that before the Jury would be warranted in 
eonvicting the defendant it would be necessary that 
the Government should prove bevond a reasonable 
doubt *‘that the defendant unlawfully wasted and de- 
stroved a large number of salmon, that is, a consid- 
erable number.’ (Transeript of Reeord, page 121.) 
This is the theory of the case as held all through the 
proceedings, and the prosecution was entitled there- 
fore to unfold the different testimony as to the waste 
of fish on the ground of preliminary inquiries and 
when required to elect, to make the election of the 
date which would tend to establish the commission of 
the offense. If compelled to eleet on any of the al- 
ieged earlier infractions of the law, on account of the 
uncertainty of the quantity destroved necessary to 
eonstitute a crime, the Government night have no 
ease at all and might have run the risk of an instruct- 
ed verdict for the defendant. Under such cireum- 
stanee, it would appear that it was properly a inatter 
of discretion for the trial Court to permit the Gov- 
ernment to make the election which was made, and 1m 
doing so there was no abuse of the discretion lodged 
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in the court under the law and under the cirenm- 
stances. 

Discussing the law coneerning the election of 
dates, there is a great deal of diversity and lack of 
nnitormity of judicial opinion, but Bishoy in his New 
Criminal Preeedure (Second Mdition 1913) Vol. 1, 
Section 461, in paragraphs 4 and 5, gives about the 
clearest and ablest analysis of the various decisions 
and conclusions in regard thereto that have come 
under our observation. Bishop savs: 


“Tn other words, ———-Preniaitinary [N- 
QUIRIES OF WITNESSES—and a production of evi- 
dence not definable by rule, but determined by 
the judicial discretion in each particular in- 
stance, must first be allowed, then the Court on 
motion will order such an election as it deems 
just. Here the conflicts of opinion and practice 
become serions, vet they are in & measure ex- 
plained by the differme ciremustances of cases. 
Some appear to hold that after the goverent’s 
evidence is all in, it is too late,to ask the Court te 
direct the prosecuting officer to elect. Others 
deem this the favorite time, or even connnend the 
waiting until the evidence on both sides is in. 
Another view has in part alveady appeared: 
namely, to have the election made at the openiug 
of the cause, in the absence whereof the prosecu- 
tor will he held to have elected the first transae- 
tion which his evidence tended to prove. Tn this 
seeming confliet ——— 

Ox THE WHoLE=A—while it is helieved 
that there are some rules of law controlling all 
cases, In nost the question of eleetion is property 
and best left to the diseretion of the presiding 
judge, to he exercised with reference to the sre- 
Cle che ” 

Also see 
Sree oP dans VOI, ("VOSS eb 
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Via. TAP Pie, Vb Pat. TVs. 

egal 1. Pomel, DOS ON ONS 

Angcloff ve. State, WON, 1. 936. 

LRTLRP as. Dhitlite WAL, WATS. 

state, roby, W530 M. W. TOR. 

State ve. Sehueller, 120 Mii 26,1385 NW. 937 
Stal? v. Acheson, 91 Me. 240, 39 Alt. S70. 

As the quantity to make a erine was uncertain, 
the Court committed no error tr permitting the elec 
tao tac Sata Sh. Wyss. 

That the testimony of the alleged violation of the 
law on July 26. 1913, was not an cleetion by the gov- 
ernment by lpheation of law, see 

Sinden. Murpley,9 lea STS. 

Ntate v. Poacher, 61 nik a2. 

State «. Guettler, 34 Wan. 58v. 
Shite, Brearelar, Wy Conn, 327. 
Stota «. Thing l@s, 3) Km. M51. 61. 62. 


NO ELEC Isley] ). 


We have disenssed this matter of eleetion on the 
theary that it was a proper case for the Court to re- 
quire an election, but we are not at all convineed that 
the Government should have been required to elect. 
There are various exceptions to the rile requiring 
anelection., For instance, it has been held that where 
evidence is directed to one particular class of offenses 
under a statute and no other is admitted, there need 
he ne election, 

Peroplen. Lewmend, 3) M803. 

Where an offense is continuous in its nature, evi- 

dence with regard to its commnssion at different times 
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fee eee AeverAl heads of exception to the rule of 
eleetion, Alb of the evidence was directed fo a par- 
tienlar class and ne other, the offense was continuous, 
and especially does the exception apply that these dis- 
Het criminal acts form a series whieh could be read - 
ily proved, while proof of the partienlar act was dif- 
Heult. Under the view of the law held hy the Court 
that a considerable number of fish would have to be 
wasted before a convietion would be warranted, it ts 
difficult to select or elect the one that would come un- 
dev the coustrnetion placed upon the law tle Piast. 


and it was proper therefore to present the whole ser- 


Additional cases to be inserted in Brief of the 
ted States in case of the United States vs. Alaska 
kers Association, No. 2927, pages 29 and 30. 


ple vs. Thompson, 212 N.Y. 249, 106 NE. 78. 
This case reverses 161 Avp. Div., 948, 


N.¥.Supp. 1106, 
as the appellate Div., in the latter case relied 


People vs. Robertson, 84 N.Y¥.Supp., 401, the ease in 
N.Y. practically overrules People v8. Flaherty, 
N.Y. cited by the plaintiff in error. 


also Com. vs. Barnes, 138 Mass. 511 and State vs. 
let, 78 Vermont, 157., 62 Atl. 48. 


ple vs. Thompson, 212 N.Y.[supra] holds that the 
ponderance of judicial opinion now is that acts 
‘sequent [as wellas prior to it] **** are relevant, 
ject to the rule that when admissibility of evidence 
ends on gollateraj facts, the regular course is for | 
: trial judge to pass on the facts in the first instance 
| there if he admits the evidence, to instruct the jur 
to its purpose and effect, see 106 N.E&. page 79. 


We have discussed this matter of election on the 
theory that it was a proper case for the Court to re- 
quire an election, but we are not at all convinced that 
the Government should have been required to elect. 
There are various exceptions to the rule requiring 
an election. For instance, it has been held that where 
evidence is directed to one particular class of offenses 
under a statute and no other is admitted, there need 
be no election. 

People v. Leonard, 81 Ul. 308. 

Where an offense is continuous in its nature, evi- 

dence with regard to its commission at different times 
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within the general charge does not demand an elec- 
tion. 

(See cases under Note 45, 22 Cve. 408.) 

“ Btress v. State, 88 Ala. 191, 7 So. 49 (holding 
that in a prosecution for carrving concealed 
Weapons, evidence of possession and conceal- 
ment at different times covered by one continu- 
ous act did not require an election); Orens ¢. 
State, 74 Ala. 401 (trespass after warning) ; 
Com. Sullivan, 146 Mass. 142,15 N. EK. 491 (set- 
ting up and promoting lottery) : People uv. Eimer, 
109 Mich. 495, 67 N. W. 550 (pretending to tell 
fortunes).”’ 

And where distinct criminal acts form a series 
which is readily susceptible of proof, while proof of 
any particular act might be difficult, it is held that 
the state need not elect. 


22 Cye., 408 Paragraph E city State v. Hig- 
gins, 121 Iowa, 19, 95 N. W. 244. 
State vu. Memimler, TH Ga. 076. 

This offense of wantonly wasting and destroying 
salmon and other food fishes would seem to come un- 
der these several heads of exeeption to the rule of 
election. All of the evidence was directed to a par- 
ticular elass and no other. the offense was continuous, 
and especially does the exception apply that these dis- 
tinct eriminal acts form a series which could be read - 
ily proved, while proof of the particular act was dif- 
feult. Under the view of the law held by the Court 
that a considerable number of fish would have to be 
wasted before a conviction would be warranted, it ts 
difficult to select or elect the one that would come un- 
der the construetion placed upon the law by the Court, 
and it was proper therefore to present the whole ser- 
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ies of acts, so that the jury might determine which 
would be regarded as a violation of the law under the 
instructions of the court. It follows if no electiou 
should have been required, the defendant cannot coim- 
plain of error, and no error could be predicated on 
the election made for the reason before stated that 
it was within the discretion of the Court. 


CLAIM OF INDEPENDENT CONTRACTOR 
NOT APPLICABIGE. 


Another assiguinent of error is that the witnesses 
for the Government, Hayward March and Wilhan: 
J. Hunter were independent contractors and that the 
defendant could not be held Hable for any wanton 
waste or destruction of salmon ata trap over which 
they exercised control. An inspection of the testi- 
mony will reveal the terms and nature of the contract. 

The testimony of March and Flunter shows sub- 
stantially that they went to Captain Williams, snipe - 
intendent of the defendant’s cannery at Kasiloff, 
Alaska, in April, 19138, to make arrangements in re- 
gard to the operations of a trap to be established at 
Kustatan, on the western shores of Cook Inlet, Alas- 
ka, and a verbal contract was entered into by which 
Captain Wilhams, representing and on behalf of the 
defendant corporation, agreed to furnish gear, net- 
ting and other materials for the construction of the 
trap, furnish scows as tenders therefor and for the 
purpose of holding the fish caught in the trap, and 
further agreed said defendant would call with its 
boats and take all of the fish of the trap. In accord- 
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ance with said avreement, the gear. netting, and other 
materials were furnished March end Hunter, they 
provided the voles therefor and performed the other 
work by which said trap was c¢oustracte 1. The de- 
Fendant corporation provided scows, aml upon the 
colupletion of the trap, the same was put in opera- 
tion, and during the run of salmon, in the spring, the 
boats of the defendant corporation called regular 
and took all the fish caught. in the latter part of 
July, 1913, July 24th, the bi 
is usual to that region commenced. and upon its ap- 


2 run of red fish whieh 
pearance Mer. Hunter starte] for the defendait’s can- 
nery at Kasiloff, on the moring of July 25th, 1913. 
and notified the cannery people, although it was not 
necessary according to the agreement entered Into to 
vive said notification. The boats of the defendant 
which usually called for the tish fale] to eall for sev- 
eral days to take the tish. an ton July 28, 1913, there 
was some 2,000 fish wasted, both aceording to March's 
testhnony on page 49 Gf Vianscript of Reeord and 
the testimony of Captain Chiastiansen on behalf of 
the defendant on page iidof Transcript of Reeord. 

The witnesses for the prosecution, March and 
Hunter. positively stated that by the agreement made 
m the spring with Captain Williams, Superitendent 
of the defendant corporation, the latter was to take 
and call for all of the salmon caught im the trap. (See 
\lareh’s testimony on pages 28 and 29 of Transcript 
af Reeord, and Thnter’s on page 70 thereof), The 
testimony of Captain Williams in but a sheht meas- 
ure conflicts with this part of the agreement. claim: 
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me that the defendant was to take only such fish as 
thev wished. (Direct Testimony, page 90 of Tyran- 
script of Record. But see his cross-examination on 
page 99, of the Transcript of Record, where he rather 
shuffles away from the question and in answer to the 
question put to him by the proseeution, does not di- 
rectly sav that he gave March and Hunter instruc- 
tions about taking care of the surplus fish.) 

We claim that under the law in question, to-wit: 
Section 266 of the Compiled Laws of Alaska, there is 
a duty inposed on any person, company or Corpora~ 
tion, entermg mto any contract to take precautions 
to see that the law shall not be broken or disregarded, 
a duty which cannot be by any means or contract 
avoided or shifted. Considering for the sake of air- 
eument March and Hunter in the operation of the 
trap in the heht of independent contractors, to the 
general rule exempting employers from lability, for 
the acts of independent contractors, there are well 
recognized exceptions. Among these exceptions, it is 
well recognized that where the law, or regulations, or 
the nature of the contract, nnpose a duty or an obh- 
gation upon the contractee, he cannot get rid of that 
duty or discharge that obigation by employing a con- 
tractor and shifting and transferring his liability or 
responsibility on such contractor. 

see 

See Cari¢o v. Weal Ya. Commaryr. Tec o., We. 
Va. 86, 19 5. 1h, 57) 2a eee 30 
Fouler & Sans, 7 Viale ees. 


Covington Bridge Co. v. Steinbrock, 76 Am. 
mt. Rep. 375. 
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St. Lowe S. 1. 14. Oo. Wid deug 7 Vo. hae 
Ce Say Gil. 

Colgrote © Smet, 102 Gal. 220, 36 Paqghete 27 
loi, Ay oom 

Woodman v. Metropolitan R. Co., 149 Mass. 
330, ZN Meee, 2132 

Achkles.«. Pac, Bivdge Wo., 66 Or. 110, ls3 Pae. 
(eae 


These exceptions are set forth in 26 Cve. c¢om- 
mencing on page 1557, and while as there stated there 
is considerable conflict in authorities as to when the 
veneral rule applies and when the case is within the 
exception, we think under the  ¢irenmstances  sur- 
rounding the fishing industry in Alaska and the ap- 
vlication of the statute, Involved, that the view of the 
Court as expressed in the following Instruction was a 
clear and eminently reasonable exposition of the law 
of the case: 


“The last two paragraphs are to be consid- 
ered by vouin connection with the ‘following 
statement of the law concer ning contracts for the 
trapping or catching of salmon, 1m) See 


A cannery company may lawfully cuter inte 
a contract with any person to take all or any sueb 
part of the salmon canght ina trap or otherwise 
bv such person, prov ided such person bas oppoi- 
tunity, means or facilities for taking care of, us- 
ig or disposing of any portion of the s salmon 1re- 
maining after the cannery company has taken 
such salmon as it wants, or such cannery com- 
pany has no reason to doubt such is the case ; but 
such contract cannot be lawfully made so as to 
relieve sueh cannery company from hability, if 
said cannery company, in making said contract, 
has knowledge that such person 1s using a trap 
which during the run of salmon will catch large 
numbers of salmon each tide, and such person 
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has ho means, opportunity or facilities for using 
ov disposing of said salmon, except to the can- 
nery company entering into said agreement, by 
loading said salnon on boats furnished by sueh 
cannery company, and that if such cannery com- 
pany does not call for said salmon with its boats. 
said salinon, or a considerable quantity thereof 
will have to be thrown away, wasted and destroy- 
ed, and so knowing, such cannery company fails 
to send for the salmon and a considerable quan- 
titv thereof has to be thrown away, wasted and 
destroved in consequence.” CPranseript of Rec- 
ord page 124.) 


[fa cannery company could sunply make a con- 
tract without taking the precautions set forth in the 
instructions of the Court, it could sinft all hability on 
those operating traps, and if in the heavy runs of fish 
there were no facilities for taking care of the same, a 
Violation of the law would be tivited and tacitly con- 
templated by such a contract. 

There is nothing in the evidence showing that 
anv precautions were to he taken or that any direc- 
tions were given to take care of the surplus fish. 
Mareb and fLunter were waiting for the defendant’s 
boats to take the fish to the cannery and when the 
boats failed to come, and when no facilities had been 
provided to care for the fish, the result was the waste 
and destruction. 

A contract that would contemplate the operation 
of a trap like the one im this case, and that would 
permit a cannery company to call or not with its boats 
for the fish or to call at uncertain times or according 
to its pleasure, would be against all reason and would 
simply be in the nature of a slift to escape ability 
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for the violation of the statute in this case, which 
would surely ensue. There is no merit, we therefore 
contend in this claim of exemption on the ground 
that March and Hunter were mdependent contrac- 
tors, and the Court properly refused the mstruction 
requested by the defendant, giving mstead the in- 
struction quoted above, which clearly shows the con- 
ditions and limitations that must surround any cou- 
tract of the nature of the one revealed by the evidence 
in this case. See Blgmron v. Umbted States, 213 Fed. 
326. for general rules for the refusal of mstruetions 
which would be misleading or nnproper, and also see 
the cases herein cited on this subject, which refused 
instructions on the ground of an exemption clanned 
on the seore of the defense that the injury was donc 
by independent contractors. 


GOVERNMENT WITNESSES NOT ACCOAI- 
PLICES. 


A further assignment of erroy is made that the 
Giovermnent’s witnesses, March and Hunter, were ae- 
eomplices, and that instructions to that effect shoula 
have been given by the Court. 

An examination of the authorities is therefore 
pertinent to ascertain the general definition of an ac- 
eomplice and the general rule for determining who 
is an accomplice with a view to the appheation to the 
Present «asc. 

An accomplice has been defined as one who know- 


ingly, voluntarily, and with a connnon intent with the 
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principal offender unites in the commission of 
Grime. 


fiolmgren v. Uuited States, 156 Fed. 444. 
Peoples: GDolanger, 71 Call 19. 

Whart. Crim. Evidence, 440. 

shate vv. Clagep, 9-% Tehri. 186. 

State v. Roberts, 1d Oregon 197. 

State v. Umble, 115 Mo. 461. 

State «. ieller, 102 Ga. 511. 

1 Am. & Eng. Eney. Law (2nd Ed.) 389. 


In State v. Roberts, 15 Or. 197, the Couit gives 
the following discussion of a definition of an aecom- 
plice: 


Webster defines an accomplice to be an asso- 

Giate m1 crime; a partner or partaker in guilt. 

Burrill’s Law Dictionary defines the term thus: 

“One of several concerned in a felony; an asso- 

clate mm cribme; one who co-operates, aids, or as- 

sists in committing it.”? This term ineludes all 

the particeps criminis, whether considered in 

strict legal propriety as principals or accessories. 

And Wharton’s Criminal Evidence, Volume 

1, 10th Kdition, Section 440, gives a definition as fol- 
lows: 


An accomplice is a person who knowingly, 
voluntarily, and with common intent with the 
principal offender, unites in the commission of 
the ernme. The co-operation tm the erime must 
be real, not merely apparent. The eo-operation 
must be voluntary; hence one who co-operates 
under fear of life or liberty is not an accomplice. 
The co-operation must be active ; mere knowledge 
that a crime is to be comnntted is not generally 
sufficient to make the party an aeeomplhee. 


In People vo Coffey, 30 ieee ON 2S) One eae 
707, the acts and facts which stamp a witness as an 
accomplice are given as follows: 
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‘*Manifestly the single, sole determinative 
consideration is the part which the witness has 
borne in the crime perpetrated. Lf the witness 
has committed the crime, if he has knowingly 
aided and abetted in its commission, if he advis- 
ed and encouraged its commission, the existence 
of any one of these facts admitted or established 
stamps his status as that of an aceomplice.”’ 

Again in the same case in the same volume on page 
710, the Court continues: ‘t Wherever the ¢onmnission 
of a crime involves the co-operation of two or more 
people, the guilt of each will be determined by the na- 
ture of that co-operation. Whenever the ¢o-apera- 
tion of the parties is a corrupt co-operation then al- 
wavs those agents are accomplices, even as at Common 
law they were principals,’ and further on page 711. 
the Court says: 

“This, then, 1s the true test and rele dt inser 
the participation of an individual has been erminally 
corrupt, he isan aecomplice. If it has not been crin- 
inally corrupt, he is not an accomplice. In those cases 
where the concurrent act or Co-operation of two peo- 
ple is necessary as in seduction, sometimes in abor- 
tion, and in the minor offenses of selling liquor, lot- 
tery tickets, or harmful drugs, the relationship of ae- 
complice does not exist, because the co-operation of 
the other party is not denounced by law as eriminally 
corrupt, and as a imatter of fact need not be crini- 
HeMlipecomrimnpt. | 

See also State v. Duff, 144 Iowa 142; 122 N. W. 
829 
and the extensive note thereunder in 158 Aim. St. Rep. 
page 270, giving definition of an accomplice and gen- 
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eral rule for determing who is an accomplice. 

Jn the Duff case the court held that a prisoner is 
not an accomplice of a person outside the jail who 
assists him to escape. 

Tn United States v. Diggs, 220 Fed. 545, it was 
held that women transported from one state to an- 
other for immoral purposes are not accomplices to 
the offense of transporting them and furnishing tick- 
ets for their transportation. 

Ani inmate of a disorderly house was held not to 
be an accomplice with the keeper thereof. State v. 
Stowe (Vex. Crim.) 8d 8. W. 808. 

An examination of the testimony and the con- 
tract or agreement entered into im this case, will dem- 
onstrate that the witnesses March and Hunter did not 
knowingly, voluntarily, and with a common intent 
unite with the defendant in the commission of the 
crime. Neither did they aid, assist, advise, or encour- 
age in its commission, or act in concert with the de- 
fendant, or have any corrupt co-operation with the 
defendant in its Commission. 

They caught the fish in the trap, thev waited for 
the promised boat of the defendant to come, and 
when it failed to come in time, the fish were wasted. 
The destruction of the fish was occasioned entirely 
by the failure and neghgence of the defendant com- 
pany, and it alone could be held liable and responsi- 
ble for the violation of the law. Another considera- 
tion may be here presented. The testimony showed a 
clear violation of law, that a considerable number of 
salmon were wasted and destroved on July 28, 1915, 
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at the trap in question. © Who was hable therefor? 
Kither the defendant corporation, or Alarch and Hun- 
ter. In either case, the other would not be an accom- 
plice of the party liable. They were on totally oppu- 
site sides, neither aiding or assisting or co-operating 
with the other. The indietment was aeainst the de- 
fendant corporation, the facts were given to the jury, 
and a verdict was retumed against the accused. 
There is no foundation. it seems to us. of the claim of 
the relationship of accomplice between the opposite 
sides. The witnesses March and Hinter ean there- 
fore withstand the test of the general rule to deter- 
mnine whether a witness is an accomplice to-wit: 
“Could the witness himself have been madicted for the 
same offense, either as principal or accessory.” 
Stake v. Didf, 14% Lowa 142; 122 \. W. 829. 
StGHOW, J Cee Lo ow alo Sous 24) = fo, 
State v. Stone, 188 Ge ae ie Sele 630, 
Sige’. Levering, 132 Ky. PLIES . 2a 


Tn such case, an instruction coneerming the evi- 
dence of an accomplice would have been unwarranted 
and was properly refused. 

Hlolingren v. Uurted States, 156 Fed. 444. 
Stowe t. ovets, 1o Or. 197 

The further fact may be emphasized in this case 
that there was no error in refusing the mstruction re- 
quested by the defendant to the effect that Mareh aud 
unter were accomplices of the defendant, for the 
reason that the instruction requested assumed by its 
language that they were accomplices, and was there- 
fore an improper instruction to request. 

The instruction requested is found on page 177 
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of the Transeript of Reeord, which was numbered as 
Defendant’s Instruction No. 25, and in part is as fol- 
lows. ‘*° * * * * * * then said two witnesses, Wilhaim 
Hunter and Hayward March, are two accomplices of 
the defendant in said crime and vou cannot find the 
defendant guilty on the testimony of such aecom- 
plices nncorroborated by any other evidence tending 
to connect the defendant with the commission of the 
Grime. 

Here is a clear assumption that the witnesses 
were accomplices, and as was held in Molmgren ev. 
[intted States, 217 U.S. 523 it was not error to reMmse 
an instruction which assumed a fact, and that is the 
general rule. 

Uubited States «. Dolan, lod Wed, 52. 


“ESN TOMILY ROI TRY Dera). 

A minor assigiment of error is the objection to 
the definition given by the court of the word ‘wan- 
tonly’’ as the same appears im the statute. The 
Court’s mstruction concernme the same is as follows: 
“The word ‘wantonly’ as used in this statute meas 
without excuse or justification; having a reckless dis- 
regard of consequences; heedless of results and the 
rights of others.”’ 

In Strough vs. Central R. Co, of New Jersey 209 
Fed. 26, Judge Gray, as to the words ‘‘wanton’’ and 
‘wilful,’ in cases of negligence says that the later 
authorities all agree that those words do not neces- 
sarily imply any purposeful design of the defendants 
to injure plaintiff, or in fact anv one. They are ap- 
plicable to all wilful conduct which is reekless of the 
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dangers that may ensue therefrom, and as to whether 
it was so was for the Jury. 

In CoGawm tl dfePasowudl S. Wa. Co., YOR Ware 
260 the following definition of ‘‘wanton’’ is given, as 
distinguished from ‘*wilful’*: 

“An act is ‘wilful where the resulting in- 
Jury is intentional, or the natural and probable 
consequence of the act. The word ‘wanton’ is 
however, more comprehensive, and to coustitute 
wantonness it is not essential that the ijn. 
should be intentional or the probable consc- 
quences of the wrongful act; it is sufficient that 
the act mdicates a reckless disregard of the 
rights of others, a reckless indifference to the re- 
sults, or that the injury is the likely and not im- 
probable result of the wrongful act. 

The word ‘wanton’ does not mean ‘wilful. but 
reckless or heedless inattention to duty Clvelly cv. 
Steghies Mitgaeey yi). +7). 

Any legal act is ‘wanton’? when it 1s necdless 
for any Mghtful purpose without anv adequate 
legal provocation and manifests a reckless mdi f- 
ference to the rights and interests of another. 

Saate + Brigi@in, 94 WC. 858. 
dele «. Ravlroad Co., 173 Fed, 431. 
Natl, Folding Bow Co, «. Robertson's Estate. 

125 Fed. 524. 

(iewelnd CC. Co& St. i. Ry. Co. «. Tamer oe 

Fed. 828. 

seago v. Paw Jones Realty Co., 110 5. Wo ote. 
Merril ts Sheff iclh Go., d5 So. 219. 

Adicr «. Wert, OF So. 597. 

Vessel y. Scabourd ir Line Clo., 62 So. 180. 
Poueson Chal t. Soutien hy Co., (ie. aoe 
Cobb «. Bemett, 75 Pa. St. 326. 

Welter, Diaard. 56 Coun, 132. 


It will be seen that the definition given by the 
District Court went as far and was as complete and 
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comprehensive as the law requires, and that the error 
assigned is therefore without foundation. 

For all the reasons nerein given, that the indict- 
ment was sufficient, that there was no error in the 
election of the date of the commission of the crime, 
that the testhmony of other violations of the law was 
proper to shed heht on the whole situation, aud te 
show motive intent, knowledge, purpose on the part 
of the defendant in the commission of the offense, 
that the defendant cold not shift a duty resting upon 
it upon the witnesses for the government on the plea 
of independent contractors, and that said witnesses 
were hot accomplices of the defendant, that the defi- 
nition of wantonly was clearly sufficient, and finally 
because an mspection of the proceedings of the trial 
and the rulings and instructions of the Court will 
demonstrate that the defendant had a fair and impai- 
tial trial, the Government asks for an affimmance of 
the judgment rendered. 

Respectfully subnntted, 
WELL ON. Si? iN, 
United States Attorney, 


WILLIAM A. SVUMILY, 
Assistant United States Attorney, 


Attorneys for Plaintiff-Defendant in Error. 


